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In the District Court of the United States for the

District of Idaho, Central Division.

GEORGE W. WOOLFOLK,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

No. 1055

COMPLAINT

Comes now the plaintiff in the above entitled ac-

tion and complaining of the defendant alleges as

follows, to-wit:

I.

That the plaintiff herein is now a resident and

citizen of Orofino, County of Clearwater, State of

Idaho, in the Central Division of the District of

Idaho.

11.

That on the 26th day of March, 1917, the plain-

tiff enlisted for military service in the United States

Army and served as a member of said United States

Army continuously until he was honorably dis-

charged from said United States Army upon a sur-
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geon*s certificate of disability on the 13th day of

June, 1918.

III.

That while in the said United States Army and

during the period between his said enlistment and

his honorable discharge as aforesaid, this complain-

ant, desiring to be insured against the risks of war,

applied for a policy of war risk insurance in the

sum of Ten Thousand ($10,000) dollars, and at the

time of said application authorized the deduction

from his service pay of all premiums that might be-

come due thereon, and thereafter there was deducted

from his monthly pay certain sums of money as pre-

miums for said insurance.

IV.

That a certificate of war risk insurance was duly

issued by the terms whereof the defendant agreed

to pay the plaintiff $57.50 per month in the event

that he suffered total and permanent disability, but

that no policy of insurance was ever delivered to

the plaintiff.

V.

That while this plaintiff was in the military serv-

ice of the United States as aforesaid, and during

the World War, and while said policy was in full

force and effect, the plaintiff herein underwent

great hardship and suffered exposure and fatigue
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and on or about August 21, 1917, was injured in a

motorcycle accident and became afflicted with stom-

ach trouble and epilepsy grand mal in type and hys-

teria and has continuously suffered from and been

afflicted with said injury and diseases from a time

prior to said discharge and from a time when said

insurance was in full force and effect, and this

plaintiff is informed and believes, and upon infor-

mation and belief alleges the fact to be that as a re-

sult thereof the said plaintiff was, at the time of his

said discharge, and at the time when said insurance

was in full force and effect, totally and permanent-

ly disabled, and that this plaintiff is informed and

believes, and upon information and belief alleges

the fact to be that he will always be so disabled and

never again able to follow any substantially gainful

occupation. That by reason thereof he became en-

titled to receive from the defendant the sum of

$57.50 per month from the date of discharge, to-

wit, June 13, 1918.

VI.

That the plaintiff has made due proof of said to-

tal and permanent disability to the said defendant

and has demanded the payment of said insurance,

but that the defendant failed and refused to pay

the same, or any part thereof, but claims and con-

tends that the plaintiff has no right to said pay-

ments, or the payment thereof, and that a disagree-
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ment exists between the defendant and the plaintiff

in regard to the payment of said insurance.

WHEREFORE, This plaintiff demands judg-

ment against the defendant in the sum of $57.50

per month from the 13th day of June, 1918, to-

gether with interest thereon and his costs and dis-

bursements herein incurred, and attorneys^ fees,

and that the Court determine what is a reasonable

fee to be allowed plaintiff's attorneys, and direct

the payment of said fees to plaintiff's attorneys.

HAWLEY & HAWLEY,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

OSCAR W. WORTHWINE,
Residence: Boise, Idaho,

Of Counsel.

State of Idaho, )

County of Clearwater, / *

George W. Woolfolk, being duly sworn, deposes

and says that he is the plaintiff in the above entitled

action. That he has read the above and foregoing

complaint, knows the contents thereof and believes

the facts therein stated to be true and correct.

GEORGE W. WOOLFOLK.

Subscribed and sworn to before me this 23rd day

of May, 1929.

CHARLES W. McEACHRON,
Notary Public for Idaho.

Residence: Orofino, Idaho.
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(Title of Court and Cause)

DEMURRER

Filed: July 26, 1929.

Comes now the defendant in the above entitled

cause and demurs to plaintiff's complaint, on file

herein, generally and specially upon the following

grounds, to-wit:

I.

That said complaint does not set forth facts suf-

ficient to constitute a cause of action against this

defendant.

(Service accepted.)

(Title of Court and Cause)

MOTION TO STRIKE

Filed July 26, 1929.

Comes now the defendant in the above entitled

cause and moves this honorable Court to strike from

plaintiff's complaint, on file herein, certain speci-

fied allegations hereinafter set forth, to-wit:

I.

That portion of paragraph five of plaintiff's com-
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plaint beginning in line four of said paragraph and

ending in line six thereof, which is as follows : "and

as a result of his military service the plaintiff here-

in underwent great hardship and suffered exposure

and fatijue," for the reason and upon the grounds

that said allegation is irrelevant and immaterial.

(Service accepted.)

(Title of Court and Cause)

ANSWER

Filed Nov. 4, 1929.

Comes now the defendant in the above entitled

action and for answer to plaintiff's complaint on

file herein, admits, denies and alleges as follows,

to-wit

:

I.

Answering Paragraph I of plaintiff's complaint,

this defendant denies each and every allegation

contained therein.

II.

Answering Paragraph II of plaintiff's complaint

on file herein, this defendant admits the allegations

contained therein.
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III.

Answering Paragraph III of plaintiff's complaint,

this defendant denies each and every allegation con-

tained therein. In this connection it is admitted

that defendant granted plaintiff war risk insurance

in the amount of $10,000.00, and that premiums

thereon were paid to include the month of June,

1918.

IV.

Answering Paragraph IV of plaintiff's complaint,

this defendant denies each and every allegation con-

tained therein. In this connection it is admitted

that a certificate of war risk insurance was duly

issued by the terms whereof the defendant agreed

to pay the plaintiff in the amount of $57.50 per

month in the event he suffered total and permanent

disability while said insurance contract was in

full force and effect.

V.

Answering Paragraph V of plaintiff's complaint

on file herein, this defendant denies generally and

specifically each and every allegation contained

therein.

VI.

Answering Paragraph VI of plaintiff's complaint,

this defendant denies each and every allegation con-
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tained therein, except insofar as said paragraph

alleges that a disagreement exists between the de-

fendant and the plaintiff in regard to the payment

of said insurance, and in this connection the de-

fendant admits that a disagreement exists between

the defendant and the plaintiff in regard to the

payment of said insurance.

WHEREFORE, This defendant prays that the

complaint of plaintiff be dismissed and that the

plaintiff take nothing thereby and that this de-

fendant be awarded judgment for its costs herein.

H. E. RAY,
United States Attorney for

the District of Idaho,

and

RALPH R. BRESHEARS,
Regional Attorney, U. S. Vet-
erans' Bureau, Boise, Idaho,

Attorneys for Defendant.

(Duly verified.)

COURT MINUTES OF SEPT. 4, 1929

(Title of Court and Cause)

This cause came on for hearing on questions of

law, 0. W. Worthwine, Esquire, appearing as coun-



United States of America 15

sel for the plaintiff and Ralph R. Breshears, Es-

quire, for the defendant.

The demurrer to the complaint was withdrawn

by defendant's counsel. Whereupon the motion to

strike parts of the complaint was argued before the

Court by respective counsel and was by the Court

sustained, striking the words "and as a result of

his military service," and said motion was other-

wise denied.

The defendant was granted to and including Oc-

tober 1st, 1929, in which to file answer.

PROPOSED AMENDMENT TO PLAINTIFF'S
COMPLAINT

Offered and lodged May 15th, 1930.

W. D. McREYNOLDS, Clerk.

V.

That while this plaintiff was in the military serv-

ice of the United States as aforesaid, and during

the World War, and while said policy was in full

force and effect, and on May 8th, 1918, plaintiff

became afflicted with epilepsy grand mal in type

and hysteria and has continuously suffered from

and been afflicted with said diseases from May 8th,

1918, and from a time when said insurance was in

full force and effect, and this plaintiff is informed

and believes, and upon information and belief al-
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leges the fact to be that as a result thereof the said

plaintiff was, at the time of his said discharge, and

at the time when said insurance was in full force

and effect, totally and permanently disabled, and

that this plaintiff is informed and believes, and up-

on information and belief alleges the fact to be that

he will always be so disabled and never again able

to follow any substantially gainful occupation.

That by reason thereof he became entitled to re-

ceive from the defendant the sum of $57.50 per

month from the date of discharge, to-wit, June 13,

1918.

(Title of Court and Cause)

JUDGMENT

Filed May 22, 1930.

This cause coming on regularly to be heard on

this 15th day of May, 1930, before the Court and a

jury, Messrs. Hawley and Worthwine appearing as

counsel for the plaintiff, and W. H. Langroise and

Sam S. Griffin, Assistant United States District At-

torneys, appearing for the defendant, a jury was

duly drawn, empaneled and sworn and the plaintiff

introduced evidence;

WHEREUPON, The Court submitted the cause

to the jury upon a direction that the said jury re-
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turn a verdict in favor of the defendant. There-

upon the jury retired and upon the same day re-

turned into court, counsel for the parties being pres-

ent, and presented their written verdict in words

following

:

In the District Court of the United States, in and

for the District of Idaho, Central Division

GEORGE W. WOOLFOLK,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

No. 1055

VERDICT

We, the jury in the above entitled action, acting

upon instructions of the Court, find for the defend-

ant and against the plaintiff.

(Signed) J. B. CREA,
Foreman.

The said verdict was duly recorded in the pres-

ence of the jury, read to them, and they each af-

firmed the same. Whereupon, upon such verdict,

It is ordered, adjudged and decreed:

That the plaintiff take nothing by his said action,

and that the defendant, United States of America,

be hence dismissed with its costs and disbursements
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in this behalf incurred and expended, and taxed in

the sum of $

Dated this 20th day of May, 1930.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

BILL OF EXCEPTIONS

Filed June 13, 1930.

Be it remembered that at the trial of this cause

commencing at 9:30 A. M. on the 15th day of May,

1930, at Moscow, Idaha^ the Hon. C. C. Cavanah,

Judge, presiding, the plaintiff appeared in person

and by his attorney, Oscar W. Worthwine, Esq., of

the firm of Hawley & Worthwine, and the defend-

ant appeared by Wm. H. Langroise, Esq., and Sam
S. Griffin, Esq., Assistant United States Attorneys

for the District of Idaho.

Whereupon a jury was duly impaneled, and the

following proceedings were had:

George W. Woolfolk, the first witness produced

on behalf of the plaintiff in his case in chief, upon

direct examination testified in substance as fol-

lows:

That he is George W. Woolfolk, the plaintiff in
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this action. That he for many years has been a resi-

dent of Orofino, in the State and District of Idaho.

"MR. LANGROISE: We will admit his resi-

dence.

MR. WORTHWINE: His residence is admitted?

MR. LANGROISE: Yes."

Whereupon Mr. Woolfolk continued his testimony

as follows:

That he enlisted in the United States Army upon

the 26th day of March, 1917. That he went from

Fort Logan, Utah, to San Antonio, Texas, and from

San Antonio, Texas, to Kelly Field. That he was

in the aviation section of the signal corps. That he

held the following ranks or grades: Private, first-

class private, corporal and sergeant. That he be-

came corporal about July, 1917. That he became a

sergeant about the latter part of January, 1918.

That his first duty at Kelly Field was assembling

airplanes. That his next duty was service man on

the flying field. That a service man on a flying field

has a motorcycle and sidecar, and he is stationed

so that he can see the field, and whenever a ship

hits the ground and doesn't go up right away, the

service man has to got and see what the matter is.

That he continued to perform the duties of service

man from July, 1917, until about the 10th of March,

1918.



20 George W. Woolfolk vs.

That on August 21, 1917, he was in a motor-

cycle accident. That he hit a car, a Ford, and went

right over the radiator. That the next thing he

knew he was sitting up vomiting. That he was

taken to a base hospital. That at the base hospital

they put adhesive tape across his shoulders and put

a dressing on the back of his head. That he did

not stay at the hospital, but went back to Kelly

Field. That he rode back, and he continued in the

performance of his duties around Kelly Field.

That he later had influenza or was taken with a

touch of ptomaine poison, and was taken to a base

hospital foi^ a few days and treated for ulcer of the

stomach. From the base hospital he went back to

the field and worked in the storeroom at first, and

then he went back to the flying field just before

Christmas in December, 1917. Then he stayed at

the flying field until about the 12th of March, 1918.

'^Q. Mr. Woolfolk, did you take out war risk in-

surance while in the service?

A. Yes, sir.

Q. Tell the jury about that.

THE COURT: That is admitted in the plead-

ings ; there's no use going over matters that are ad-

mitted.

Q. When was that?

A. In the—in October—in the latter part of Oc-

tober.
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MR. WORTHWINE: It is admitted that the

premiums were deducted?

MR. LANGROISE : The policy was taken out in

February, 1918.

THE COURT: Go ahead.

Q. And the premiums were thereafter deduucted

from your pay?

A. Yes.

THE COURT : You can show the date the policy

was issued; I dofti't mean to shut you off on that.

I think you should show the date, because the ques-

tion here is whether or not the accident happened

within the time the policy was running.

Q. Will you state when it was the premiums

—

when they started deducting the premiums from

your pay?

A. I think a liberty bond and insurance were

in October—the first pay was in October, 1917.

Q. And were deductions continuously made
thereafter?

A. Yes, sir."

Mr. Woolfdlk continued his testimony as follows

:

That in January, 1918, he took an examination

for Master Signal Electrician. That at one time

while at Kelly Field as a service man he had to

sleep in a hangar, and that they were warming up
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motors in the hangar while he was asleep. That

he was exposed to carbon monoxide gas, "and that

they could not wake me up and they took me to the

hospital and I could not stand much of that gas

any more." That this occurred in December, 1917,

or January, 1918.

That on March 13, 1918, he was transferred to

the casualty detachment and was assigned to a tent

right atog the edge of the flying field, and that he

laid down to rest, and an airplane came down,

caught the top of the tent and drug him out in the

field. That he was dragged a distance of about 300

feet.

"Q. What happened to you?

A. Well, it just made me nervous, was all."

That an overseas order came in and all of his

Aerial Squadron was examined for overseas and

that they said they found a murmur in his lungs

and that he wasn't fit for overseas duty. That a

casualty detachment is a department where men

were brought in and those left and rejected were

put in until assigned; when transferred to the cas-

ualty detachment all enlisted men automatically

become privates. That at that time he was reduced

to a private. That he was sent to the casualty de-

tachment on March 13, 1918. That he remained in

the casuatly detachment until discharge. That while

in the casualty detachment he was an acting cor-
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poral, mostly on fatigue details. Fatigue details

are common labor crews doing cleaning up work

around the camp, such as digging ditches, putting

up tents and pulling them down. That he continued

that until May 8, 1918, and on that date he had

to take a detail crew and clean up. That he had a

spell of some kind and when he woke up he was in

the field hospital.

"Q. Go ahead and tell the jury about that, lead-

ing up to what you call a 'spell'.

A, Well, before that time I would have pains

through my shoulders, the back of my neck, and

the back of my head, and in a few minutes per-

spiratiom would break out on me, and I would have

to stop a few minutes. I had those spells some-

times three or four times a day—sometimes once.

Q. Had you lost consciousness before that?

A. No, sir.

Q. Go ahead and tell where you were working

from yooir tent where you were sleeping.

A. Well, it would be about, I guess, two or

three blocks.

Q. And you testified you had this crew of men
out?

A. Yes, sir.

Q. Tell the jury how you felt before this came
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on you, if you know—if you can recall anything

about it.

A. Well, all I remember is I was walking along

there, and a pain came in the back of my neck, and

there was just a cracking noise, and I seen lights

flash the last I know.

Q. And the next thing you woke up where?

A. In the infirmary.

Q. About what date was that?

A. About the 8th day of May, if I remember

right.

Q. What year?

A. 1918.

Q. Do you remember the condition of your cloth-

ing?

A. Yes, sir.

Q. What was that?

A. My bowels and kidneys had both moved, and

were covered with mud and slime.

Q. Had you been working near a ditch?

A. Yes, sir.

Q. What is an infirmary, as used in the army?

A. What you would call a field, or emergency

hospital.
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Q. Do you know how long you stayed in the in-

firmary?

A. Two or three days.

Q. Go ahead and explain to the jury what hap-

pened to you after that—I mean in regard to your

service in the army.

A. Well, after that I was in quarters most of

the time. Part of the time I was out with details,

but from that time on it was first one thing, then

another.

Q. Tell the Court and jury whether or not you

went before a medical board.

A. Yes, sir.

Q. Do you know what was wrong with you at

that time?

A. I know what they say— epilepsy— grand

mal

—

MR. LANGROISE: Wait a minute—I object to

that

—

THE COURT: Sustained. Have you a certifi-

cate showing the date of the issuance of this policy?

MR. LANGROISE: Yes, I have made it avail-

able to Mr. Worthwine, or will.

THE COURT: I will state to counsel that al-

ways, in this character of case, to be able to be

entitled to recover, it is necessary to show total
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and permanent disability occurring during the life

of the policy. It is a little confusing to me as to

just when this policy was issued. Was the policy

issued at the time of this accident?

MR. LANGROISE : It was not.

THE COURT: Well, Mr. Worthwine, go ahead

with this.

MR. WORTHWINE: We expect to show that

this total and permanent disability took place while

the policy was in force. I would be glad to present

our theory of the case.

(Argument omitted.)

THE COURT: Let's get this in the record.

MR. WORTHWINE: It will be conceded—

MR. LANGROISE: That the application was

issued February 6, 1918.

MR. WORTHWINE: And the policy—

MR. LANGROISE: The same date.

THE COURT: That will be understood to be

February 6, 1918.

MR. WORTHWINE : If it is a question of plead-

ing, I would ask permission to amend so as to plead

it more definitely and correctly. I would like per-

mission to amend the complaint by adding after

paragraph 5 a statement to the effect that he be-

came totally and permanently disabled May 8, 1918,
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but I don't know under the pleadings as they stand

whether that is necessary.

MR. LANGROISE : Our objection to the amend-

ment would be simply this: The pleadings as they

show now show that the accident occurred August

21, 1917, and it would give us no opportunity to

check that date at all.

(Argument omitted.)

THE COURT : There is no use going all through

this case when the evidence shows that the injury

was caused when the policy wasn't in force

—

August, 1917. If you went on and took all this

testimony, and the date remained as it is in the

pleadings, I would have to direct a verdict.

MR. WORTHWINE: I will ask permission of

the Court to amend the complaint. Our evidence

will show that we are relying on

—

THE COURT: Of course, if he met with another

accident while the policy was in force, that's an-

other thing.

MR. WORTHWINE : If the Court please, we are

contending that this man became affected with epil-

epsy, grand mal in type, and that it came on in

1918, just prior to his discharge.

THE COURT: And you now desire to amend
your complaint by alleging another date, of another

act that brought about total and permanent disabil-
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ity. If you take the Government by surprise we will

have to continue this case. I will grant you that

privilege, but I will not force the District Attorney

to trial because he hasn't had a chance to prepare,

and I wouldn't pass on the amendment right now.

MR. WORTHWINE : Your Honor, under the cir-

cumstances now, so it will be clear, I will not at-

tempt to make any change in the action, but as to

the pleadings, it isn't our theoi^- that he was totally

and permanently injured in August.

THE COURT: I understand that. I will give

you permission to amend if you desire, and present

it to counsel.

MR. WORTHWINE: Comes now the plaintiff,

and asks leave of the Court to amend the complaint

herein, by substituting in place of Paragraph No. 5,

and as Paragraph No. 5 of the original complaint,

the following paragraph:

V.

That while this plaintiff was in the military

service of the United States as aforesaid, and dur-

ing the World War, and while said policy was in

full force and effect, and on May 8th, 1918, plain-

tiff became affected with epilepsy, grand mal in

type and hysteria and has continuously suffered

from and been afflicted with said diseases from

May 8, 1918, and from a time when said insurance

was in full force and effect, and this plaintiff is in-
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formed and believes, and upon information and be-

lief alleges the fact to be that as a result thereof

the said plaintiff was, at the time of his said dis-

charge, and at the time when said insurance was

in full force and effect, totally and permanently

disabled, and that this plaintiff is informed and be-

lieves, and upon information and belief alleges the

fact to be that he will always be so disabled, and

never again able to follow any substantially gainful

occupation. That by reason thereof he became en-

titled to receive from the defendant the sum of

$57.50 per month from the date of discharge, to-

wit, June 13, 1918.

MR. WORTHWINE: We ask permission to

amend the complaint in accordance with the para-

graph I have just read into the record, copy of

which has been given the Court and counsel.

MR. LANGROISE: At this time defendant ob-

jects to the amendment, if your Honor please, for

the reason that it changes the issues of the case,

and is in absolute conflict with the complaint here-

tofore verified by the plaintiff.

THE COURT: Analysis of the complaint and

the amendment seems to be necessary to determine

the merit of the objection made to the amendment

by the defendant. The original complaint, in para-

graph 5, upon which the cause of action is based,

states that on or about August 21, 1917, (speaking

of the plaintiff) was injured in a motorcycle acci-
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dent, and became afflicted with stomach trouble and

epilepsy, grand mal in type, and that as a result

thereof said plaintiff was, at the time of said dis-

charge, and at the time said insurance was in full

force and effect, totally and permanently disabled.

Now the amendment requested strikes out en-

tirely the allegation in the original complaint as to

the accident of August 21, 1917. In other words,

the original complaint bases the cause of the epilep-

sy trouble by reason of this accident of August 21,

1917. It is very clear in that complaint. Now plain-

tiff seeks, in the midst of the trial, to state that

while the policy was in full force and effect, and

that on May 8, 1918, plaintiff became afflicted with

epilepsy. They are inconsistent, and contradictory

—there is no question about that, unless the doc-

tors would testify that he had been cured between

Augut, 1917, and May, 1918, when the policy was

in force.

Suppose the amendment was allowed, and testi-

mony given by the plaintiff, and you present him

for cross-examination as to which is true, whether

he was afflicted with this epilepsy in August, 1917,

or May, 1918—I just wonder what explanation the

man could make that would be consistent. The

plaintiff specifically states that this epileptic trouble

was caused from this accident on August 21, 1917.

Now to come around and say that it was caused on

another date, probably nine months afterward

—
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gentlemen, I believe the amendment is absolutely

contradictory of the evidence of the witness on the

witness stand, and I think I will have to deny it.

MR. WORTHWINE : To which ruling plaintiff

takes an exception, if Your Honor please.

THE COURT : Do you desire to present further,

and offer further evidence as to when this epilepsy

trouble occurred? I think he testified himself, as

to the accident and that it was prior to the date of

the policy. On the pleadings as shown now, the

trouble occurred prior to the date of the policy. I

v/ould simply have to direct a verdict at the close

of the evidence.

MR. WORTHWINE: Plaintiff asks for an ex-

ception to the ruling of the Court in that respect.

Counsel for the plaintiff also states that it is his

theory of the case that while the accident occurred

before the date of the policy, the resultant disabil-

ity did not occur until May 8, 1918, and that the

original complaint does not state that the epilepsy

occurred on August 21, 1917, the date of the motor-

cycle accident. And it is further the theory of the

plaintiff that while the accident may have been a

contributing cause, that the total and permanent

disability did not occur until May 8, 1918, and that

the plaintiff is entitled to go to the jury on that

theory.

THE COURT: As I see it—the view the Court

takes of this paragraph No. 5, it is alleged that he
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became afflicted August 21, 1917, with epilepsy,

and has continuously suffered from, and been af-

flicted with the disease. In other words, the epil-

epsy was caused from this accident. You can have

your exception. You may call the jury.

(Juiy returned to box.)

THE COURT: Gentlemen of the jury, in view

of the position I have taken on the law of this case

on the testimony taken, I feel that I must instruct

you to bring in a verdict for the defendant. As a

rule in this kind of a case, in the event of such in-

structions, I briefly try to show to the jury my rea-

son for so doing, in order that they may not mis-

understand why I have taken it out of their hands.

Of course, in all cases of this character, or nearly

all of them, the position of the plaintiff makes a

strong appeal to the sympathy of people, but in

Courts we must follow the law as we find it. The

reason I feel compelled to direct a verdict in this

case is this : It is charged in Paragraph 5 of plain-

tiff's complaint which he has verified, that on or

about August 21, 1917, he was injured in a motor-

cycle accident and became afflicted with epilepsy,

grand mal in type, and hysteria, and has contin-

uously suffered from and been afflicted with said

diseases from that time. And plaintiff further

states that was so from a time when said insurance

was in full force and effect, and that his plaintiff

is informed and believes, and upon information and
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belief alleges the fact to be that as a result thereof

the said plaintiff was, at the time of said discharge,

and at the time when said insurance was in full

force and effect, totally and permanently disabled,

and that this plaintiff is informed and believes, and

upon information and belief alleges the fact to be

that he will always be so disabled and never again

able to follow any substantially gainful occupation.

That by reason thereof he became entitled to re-

ceive from the defendant the sum of $57.50 per

month from the date of discharge, to-wit, June 13,

1918. Now that allegation clearly states that he re-

ceived the injury about August 21, 1917, which

caused his epileptic trouble. It is shown by the evi-

dence that there was no policy in force and effect

at that time issued by the United States. The pol-

icy of insurance in evidence shows that it was issued

February 6, 1918, and under the law this is nothing

more than an ordinary contract of insurance. There

must be a contract in effect at the time the total

and permanent disability occurs. For that reason,

under plaintiff's testimony and the allegations of

the complaint, it is my duty to instruct you that

under the law plaintiff could not recover under this

pleading, so I will hand you, gentlemen, a form of

verdict, and you will understand that you may go

to your juryroom and I will send you this form of

verdict. You will understand that you take no re-

sponsibility at all in the matters of this kind, and
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the responsibility is upon me for this verdict, based

upon the law.

MR. WORTHWINE: May we have an excep-

tion?

THE COURT: Yes, certainly.

MR. WORTHWINE : And at this time we move

that we be permitted to proceed with the trial.

THE COURT: I understand that you have no

further allegations—no further evidence under the

allegations of this complaint.

MR. WORTHWINE : We have further evidence

as to when the total and permanent disability arose.

Not that the evidence will be changed, but it is our

theory that

—

THE COURT: Your theory is not supported by

the allegations of the complaint.

MR. WORTHWINE : May we have an exception

to that ruling?

THE COURT : Yes. Gentlemen of the jury, the

verdict is this: We, the jury in the above entitled

action, acting upon instructions of the Court, find

for the defendant, against the plaintiff.' You may
retire.

MR. WORTHWINE : May we have an exception

to the giving of that instruction?

THE COURT : Yes, you may have an exception.

You may retire, gentlemen.
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(And upon the return of jury the following pro-

ceedings were had.)

THE COURT: Mr. Clerk, you may file this ver-

dict, please.

MR. WORTHWINE : May we have an exception

to the verdict?

THE CLERK: You want it read, don't you?

THE COURT: Yes.

MR. WORTHWINE: Oh, yes.

(Verdict read by Clerk.)

MR. WORTHWINE : May we have an exception

to the filing of the verdict?

THE COURT: Yes.

MR. WORTHWINE: And also, may we have

sixty days for the preparation of a bill of excep-

tions?

THE COURT: Yes, that order will be made.

Case closed."

It is hereby certified that the above and fore-

going proceedings were had upon the trial of this

cause and that this Bill of Exceptions contains all

the evidence relative to or necessary to an under-

standing of the foregoing objections and exceptions,

and that it conforms to the truth, and that it is in

the proper form.
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It is further certified that the bill is a true Bill

of Exceptions, and that the foregoing exceptions in

each case asked for or taken by the plaintiff were

allowed by the Court, and that this Bill of Excep-

tions was duly prepared and filed within the time

fixed by law and the orders of this Court and is by

me duly allowed and signed this 13th day of June,

1930, as a Bill of Exceptions:

CHARLES C. CAVANAH,
Judge.

Service accepted this 23rd day of May, 1930.

W. H. LANGROISE,
Asst. U. S. Attorney.

STIPULATION FOR SETTLEMENT OF
BILL OF EXCEPTIONS

It is hereby stipulated and agreed that the above

and foregoing Bill of Exceptions which has been ex-

amined by the attorneys of record for the parties to

the above entitled action may be settled and allowed

as plaintiff's Bill of Exceptions in the above entitled

cause, and that the Court may sign the above and

foregoing certificate.

Dated this 11th day of June, 1930.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.
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H. E. RAY,

U. S. Attorney for District

of Idaho.

WM. H. LANGROISE,
Assistant U. S. Attorney.

SAM S. GRIFFIN,

Assistant U. S. Attorney.

RALPH R. BRESHEARS,
Assistant U. S. Attorney.

(Title of Court and Cause)

PETITION FOR APPEAL

Filed June 11, 1930.

The above named plaintiff, George W. Woolfolk,

conceiving himself to be aggrieved by the orders and

rulings made in the above entitled cause on the trial

thereof on May 15, 1930, and by the judgment filed

and entered on the 20th day of May, 1930, in the

above entitled cause and proceeding, does hereby ap-

peal from said judgment to the United States Cir-

cuit Court of Appeals for the Ninth Circuit at San

Francisco, California, for the reason and upon the

grounds specified in the assignment of errors filed

herewith, and prays that his appeal may be allowed,

that a citation issue as provided by law, and that a

transcript of the records, proceedings, exhibits and

papers upon which said judgment was entered as
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aforesaid, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, and this

plaintiff prays for an order fixing the bond which

plaintiff shall give to secure to defendant the pay-

ment of costs if said plaintiff should fail to sustain

his contention in said appeal.

Dated this 11th day of June, 1930.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

(Title of Court and Cause)

ASSIGNMENTS OF ERRORS

Filed June 11, 1930.

The above named plaintiff files this as his assign-

ment of errors and contends that the trial Court

erred in the following particulars in the trial of

said cause:

First

That the trial Court erred in ruling and holding

in the absence of a demurrer or motion, that under

the original Complaint and the evidence introduced,

it was conclusive that plaintiff's total and perma-

nent disability arose before his policy became ef-

fective.
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Second

That the trial Court erred in ruling, in the ab-

sence of a demurrer or motion, as follows:

"On the pleading as shown now, the trouble oc-

curred prior to the date of the policy. I would sim-

ply have to direct a verdict at the close of the evi-

dence."

Third

That the trial Court erred in ruling and holding

that the original Complaint stated that the epileptic

trouble was caused by the accident of August 21,

1917.

Fourth

That the trial Court erred in ruling and holding

that it conclusively appeared that the plaintiff's to-

tal and permanent disability began before his in-

surance was taken out on February 6, 1918.

Fifth

That the trial Court erred in ruling that the pro-

posed amendment to the Complaint was contradic-

tory of the testimony of the plaintiff.

Sixth

That the trial Court erred in refusing to allow

plaintiff to proceed with the trial and put in his evi-

dence in chief and in refusing to allow the plaintiff

to go to the jury on his theory of the facts.
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Seventh

That the trial Court erred in instructing the jury

to bring in a verdict for the defendant.

Eighth

That the trial Court erred in giving the follow-

ing instruction to the jury:

"Gentlemen of the jury, the verdict is this: *We,

the jury in the above entitled action, acting upon

instructions of the Court, find for the defendant,

against the plaintiff.' You may retire."

Ninth

That the trial Court erred in giving the jury the

following instructions:

"THE COURT: Gentlemen of the jury, in view

of the position I have taken on the law of this case

on the testimony taken, I feel that I must instruct

you to bring in a verdict for the defendant. As a

rule in this kind of a case, in the event of such in-

structions, I briefly try to show to the jury my rea-

son for so doing, in order that they may not mis-

understand why I have taken it out of their hands.

Of course, in all cases of this character, or nearly

all of them, the position of the plaintiff makes a

strong appeal to the sympathy of people, but in

courts we must follow the law as we find it. The

reason I feel compelled to direct a verdict in this

case is this : It is charged in Paragraph 5 of Plain-

tiff's Complaint which he has verified, that on or
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about August 21, 1917, he was injured in a motor-

cycle accident and became afflicted with epilepsy,

grand mal in type, and hysteria, and has contin-

uously suffered from and been afflicted with said

diseases from that time. And plaintiff further

states that was so from a time when said insurance

was in full force and effect; and that this plaintiff

is informed and believes, and upon information and

belief alleges the fact to be that as a result thereof

the said plaintiff was, at the time of said discharge,

and at the time when said insurance was in full

force and effect, totally and permanently disabled,

and that this plaintiff is informed and believes, and

upon information and belief alleges the fact to be,

that he will always be so disabled and never again

able to follow any substantially gainful occupation.

That by reason thereof he became entitled to re-

ceive from the defendant the sum of $57.50 per

month from the date of discharge, to-wit, June 13,

1918. Now that allegation clearly states that he

received the injury about August 21, 1917, which

caused his epileptic trouble. It is shown by the evi-

dence that there was no policy in force and effect

at that time issued by the United States. The pol-

icy of insurance, in evidence, shows that it was is-

sued February 6, 1918, and under the law this is

nothing more than an ordinary contract of insur-

ance. There must be a contract in effect at the

time the total and permanent disability occurs. For

that reason, under plaintiff's testimony, and the
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allegations of the complaint, it is my duty to in-

struct you that under the law plaintiff could not re-

cover under this pleading, so I will hand you, gentle-

men, a form of verdict, and you will understand

that you may go to your jury room and I will send

you this form of verdict. You will understand that

you take no responsibility at all in the matters of

this kind, and the responsibility is upon me for this

verdict, based upon the law."

Tenth

That the trial Court erred in receiving and order-

ing the filing of the verdict of the jury.

Eleventh

That the trial Court erred in interrupting the

progress of the trial before plaintiff had finished

his own testimony on direct examination, and in di-

recting a verdict for the defendant.

Twelfth

That the trial Court erred in refusing to allow

plaintiff's proposed amendment to the Complaint

which definitely charged the beginning of plaintiff's

total and permanent disability as May 8, 1919.

Dated this 11th day of June, 1930.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.
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Service by receipt of a copy of the above entitled

Assignment of Errors is hereby acknowledged this

11th day of June, 1930.

H. E. RAY,

U. S. Attorney for District

of Idaho.

W. H. LANGROISE,
Assistant U. S. Attorney.

SAM S. GRIFFIN,

Assistant U. S. Attorney.

RALPH R. BRESHEARS,
Assistant U. S. Attorney.

(Title of Court and Cause)

ORDER ALLOWING APPEAL

Filed June 12, 1930.

Upon the motion of the plaintiff appearing by

his attorneys, Messrs. Hawley & Worthwine, IT IS

ORDERED, That the appeal of the plaintiff above

named be allowed as prayed for by the plaintiff in

said cause.

AND IT IS FURTHER ORDERED, That the

amount of the bond be fixed in the sum of five hun-

dred ($500.00) dollars as security for defendant's

costs on appeal, and it is so ordered.
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IT IS FURTHER ORDERED, That a transcript

of the record be forthwith transmitted to the Circuit

Court of Appeals for the Ninth Circuit at San Fran-

cisco, California.

Dated this 12th day of June, 1930.

CHARLES C. CAVANAH,
Jvdge.

Service accepted June 12, 1930.

(Title of Court and Cause)

UNDERTAKING ON APPEAL

Filed June 11, 1930.

KNOW ALL MEN BY THESE PRESENTS,
That we, George W. Woolfolk as principal, and the

UNITED STATES CASUALTY COMPANY, a

corporation, as surety, are firmly held and bound

unto the United States of America in the sum of

Five Hundred ($500.00) Dollars, to which payment

well and truly to be made we bind ourselves and

each of us jointly and severally, our heirs, executors

and assigns.

Whereas, the plaintiff in the above entitled cause

has appealed to the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

California, from a judgment rendered in the Dis-

trict Court of the United States for the District of
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Idaho, Central Division, which judgment was made

and entered on the 20th day of May, 1930, wherein

and whereby George W. Woolfolk was plaintiff and

the United States of America was defendant.

Now, therefore, the condition of this bond is such

that if the above plaintiff shall prosecute said ap-

peal to effect, and this plaintiff shall make good his

appeal and said judgment shall be reversed, then

this obligation shall be void, otherwise to remain in

full force and effect.

Dated this 11th day of May, 1930.

GEORGE W. WOOLFOLK,
(Seal) Principal.

UNITED STATES CASUALTY
COMPANY, a corporation.

By CHARLES W. MACK,
Attorney-in-fact,

Surety.

Countersigned by

CHAS. W. MACK,
Resident Agent, Boise, Idaho.

The foregoing bond is hereby approved this 12th

day of June, 1930.

CHARLES C. CAVANAH,
Judge.

Service accepted June 12, 1930.

W. H. LANGROISE,
Asst. U. S. Attorney.
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(Title of Court and Cause)

CITATION ON APPEAL

Filed June 12, 1930.

The President of the United States to the United

States of America and H. E. Ray, Wm. H. Lang-

roise, Sam S. GrifRn and Ralph R. Breshears, its

attorneys, greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City

of San Francisco, State of California, within thirty

days from the date of this writ, pursuant to appeal

filed in the Clerk's office of the District Court of the

United States for the District of Idaho, Central

Division, wherein George W. Woolfolk is plaintiff

and you are the defendant, to show cause, if any

there be, why the judgment in said appeal men-

tioned should not be corrected and speedy justice

should not be done to the parties in this behalf.

WITNESS the Hon. Charles Evans Hughes,

Chief Justice of the Supreme Court of the United

States of America, this 12th day of June, 1930.

CHARLES C. CAVANAH,
(Seal) U. S. District Judge for the

District of Idaho, Central
Division.
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Attest

:

W. D. McREYNOLDS, Clerk.

Service accepted June 12, 1930.

H. E. RAY,
U. S. Attorney.

W. H. LANGROISE,
Asst. U. S. Attorney.

(Title of Court and Cause)

PRAECIPE FOR APPEAL

Filed June 11, 1930.

TO THE CLERK OF THE DISTRICT COURT
OF THE UNITED STATES, FOR THE DIS-

TRICT OF IDAHO.

Sir: You will kindly prepare and transmit to

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, Cali-

fornia, a properly authenticated record of appeal

in the above entitled cause, including therein the

following documents:

(a) Complaint.

(b) Demurrer.

(c) Motion to Strike.

(d) Minutes of the Court.
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(e) Answer.

(f ) Proposed Amendment to Complaint.

(g) Verdict (in judgment),

(h) Judgment on Verdict,

(i) Bill of Exceptions.

(j) Petition for Appeal.

(k) Assignment of Errors.

(1) Order Allowing Appeal.

(m) Citation.

(n) Undertaking on Appeal.

(o) Praecipe for Appeal.

(p) Any other file, paper or assignment re-

quired to be incorporated in the transcript of rec-

ord herein under the practice of the United States

Circuit Court of Appeals for the Ninth Circuit.

Dated this 11th day of June, 1930.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

Service accepted June 12, 1930.

W. H. LANGROISE,
Asst. U. S. Attorney.
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CLERK'S CERTIFICATE

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify that the foregoing transcript of

pages numbered 1 to 49, inclusive, to be full, true

and correct copies of the pleadings and proceedings

in the above entitled cause, and that the same to-

gether constitute the transcript of the record here-

in upon appeal to the United State Circuit Court

of Appeals for the Ninth Circuit, as requested by

the Praecipe filed herein.

I further certify that the cost of the record here-

in amounts to the sum of $74.10, and that the same

has been paid by the appellant.

Witness my hand and the seal of said Court this

27th day of June, 1930.

W. D. McREYNOLDS, Clerk.

(Seal)




